
Exhibit B 

1. Discretion 
Control of order of witnau interrogationn and rdmiaibflity of evidence b committed to 

sound disentlon, State v. Hopkinr (1992) 186 N.E. 272,616 b 2 d  916. 

2. Leading quartions 
It is permiseible to ask leading qaestionr on direct examination of a very young witness. 

State v. Mills (1982) 186 N.H. 46,611 A2d 1104. . 
Cited 

Cited in State v. 1sMur;n (1987) 1DN.H. 488,629 AZd 928; Stab v. Duff (1987) 129 N.H. 
781, 682 A.2d 1381; Btate Y. Cox (1980) 188 N.E. 261, 575 U d  1820. 

Rule 612. Writing or Object, Used To Refresh Memory 

(a) While t e s t i . n g .  If, while testifying, a witness uses a writing or 
object to refresh his or her memory, an adverse party is entitled to have the 
writing or object produced at the trial, hewng, or deposition in which the 
witness Is testifying. 

(b) Befwe.tsst*ing. If, before testifying, a witness uses 8 writing or 
object to refresh his or  her memory for the purpose of testifying and the 
court in its discretion~determines that the interests of justice so require, an 
adverse party is entitled to have the writing or object produced, if 
pra~ticab1.e~ at the trial, hearing,. or deposition in which the witness is 
teetifybg. 

(c) .Term8 and conditions of podwtim and us& A party entitled to have 
a 'writing or object produced'under this rule is entitled to inspect it, to 
cross-ekainine the witness thereon, and to introduce in evidence thoee 
portions which relate to  the testimony of the,witness. If production of the 
writing o r  object at tlre trial, hearing, or deposition is impracticable, the 
court may order i t  made available for inspection. If it is claimed that the 
writing or object cantainsmatters not related to the subject matter of the 
testimony the copit shall examine the writing or object in crmscni; excise 
any-portions not so related, and order delivery of the remainder to the party 
entitled thereto. Any portion withheld over objections shall be p r e s m e d  
and made av&b?e to the Supreme Court in the event of an ap$ed; If a 
writing or object is not produced, made available for inspection, or 
delivered pursuant to order under this rule, the court shall make any order . 
justice requires, except that in criininal castxi when the prosecution elects 
not to comply, the order shall be one striking the testimopy 'or, if the court 
in its discretion determines that the interests of justice so require, . . 
declaring a mistrial. 

Fkdunl Rule Writing Uwd to R&rh Memory 
Except as otherwine provided in almiunl proceeding8 by action 8600 of title 18; ~dbd 

&tea Code, Ua witness ares a writing to refresh his memory for the purpose of testifyjbg, 
etthar-- ' .  .. . 

- (1) while telrtifyjng, or . . . . 
62) before te+iSying, if . tbe eolvt in its heretion detertpinea it i s  neee$ary.i3;the 

. Joiptareab of jmtice, . 
aa rdverae party is entitled to have the arlting prodtleod a t  the hearing, b e p e c t  it, to 
aortierunlae the diitaerr thereon, and to introduce in evidence those p o r t i o ~  which relate to 
the testimony of the witnem. If it b claimed that the writing eonMns matters hot related to 
the subject matter of the t e d i o n y  Ute c6urt.dhd examine the writing in cnawrcr, excise any 
portlorn not eo r e l a d ,  nad order dellvary oltbe.nunaindw to the pm%y e n t i t l l  th&eto; Any 

684 



portlon withheld ovw objections shall be p rewr~ed  and mads available to the appeIlata coart 
in the event of an appeaL If c w&hg b not produced or delivered pnmnmt to order under thit 
rule, the court+hPn make any order justlee reqnirea, except that h a n d  ensea when the  
protemtlon elrqtr not to comply, the ordet a b d  be one atribg the t&many or, if the c o d  
In its discretion determinw that the Lnterastil of j u h c e  so requlre, declaring a miatrial. 

Repork's Notes 

Tbir Rule ia ldendcd to the Uniform Bula 
The a m d  mohner in which to r e f r o l  a dtneea' memory by a writing ia to rhow it to him and 

see if it can awaken a premnt recolldetlon of the kcta in hia mirid. u C k M n g ,  91 N.R. 
868 (1062). When wrltinga us a d  to ts& or refresh rerollcztlon in New Hpmpnhir8, they me 
not required b be mrde srhibltr. 
Iln opponant'is right of receacl when the writing is nred prior to the witners' taking the aturd 

in in w o r d  with New RuapAtre practlca although na New Hampshire cases are on point. It 
should be noted that the Bule gives tbe Court dircretlon to allow or not to dlow aecerr wbere 
the arithgs were need prior to testimony. 

The ~ ~ q u a o e a s  of non-prwluctlon by the guvernment in a &mind coee .re those of the 
Jencka statate, rPilung the testimony or in exceptional usw a mbtrbl. The Rule with respect 
to eloll canes oppeara to be sirnilor to the remedy imposed by the New Hamphire Suprema 
Court in Hubbad a PamfO)(, 121 N.H. 626 (1W1). In Hubbard, where the. plaintiffa ffled a 
motion to compel defendant to prodnee information which bore dhctJy on ddeadant's only 
defense to negligence a c t i o ~ ,  and the defendant did not prodnee this information until the 
mornlng of trial, verdicts for the defendant were sat wide and the cure am remanded for a 
new tri.l. 

The Rule tequiriag that the court atrlke testimony or declare a mistrial in s crlmlod ease 
where the writing or object ~EY not produced by the proreeation When so ordered by the wurt 
appa~rs to be a departure from current practice in New Hampahh The Rule, however, wan 
deamed appropriate by the comdftee. If the object or writing ware honcltly mhplpcad, lost 
or even stolen, no order to atrike testimony or declare a mistrial should probably h u e .  The 
committee faU that them appeued s a d e n t  Wtnde under &elion (b) f4r the court to d a y  
ad Order under the circqmstmces. 

The a w  of the phrane in Section (b) "for the purpose of teatifybg" in to safeguard a g h t  
wing the Rule IU a pretext for wholeaale exploration of an opposlng pPrty's fllee ahd to asame 
that accwn b UmiM only to those writirrp which may fnirly be said in fact to bnp m impret 
upon the ta&bor@ of the witnew. F b d d  Advisory Committee Notea to Rule 612. 
The sltnation where the witnear rtnl haa no Lndependent memory rftsr reviewing a wriUng, 

aad the attarney s e e h  to introduce the writing instead of the live testimony, Is referred to as 
paat reedlection morded. Sm Rule W(6). Rare c foundation rhowing ueceesity and relinbiltty 
mu6t be laid. The witnew mast testify that he or she wu in 8 position to obserrre the event; 
that he or she did obwrve tbe event; that be or rbe recorded It on a piece of papa;  tbat he or 
.he recorded the Laformation accurately and won rRar the event; and Bat he m she baa no 
independent memorg of the event. 

Lib- Refemcsr  

For artiele, "Prasecution Imuw In Domestic Asepnlt Cuter. Trying a Case Withold Victim 
Cb?peration,* see 36 N.B.B.J. 48 (1994). 

ilnwtatiom 
Cited 

Cited Ln Blote r. Cochrrn (1990) 1s N.H. 670. FibB Aed 166. 

Rule 613. Prior Statements of Witnesses 

la) 1Fzamini9ag witness cmerning pn'or slcrtsnasnt. In examining a 
witness concerning a prior statement made by the witneaa, whether written 
or not, the statement need not be shown nor its cohtenta disclosed to him 
at  that time, but on request the same shall be shown or disclosed Cb 
apposing counsel. 
(b) Estrinsic evidence of prim i k s i s t e n t  stdenrent ofwitness. Ex- 

trinsic evidence of a prior inconsistent statement by a witnese is -not 


